
UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE FOR CIVIL RIGHTS, REGION IX 

APR 2 3 2009 

Rosa F. Carlson, Ed.D. 
President 
Porterville College 
100 E. College Avenue 
Porterville, CA 93257 

(In reply, please refer to# 09-09-2004.) 

Dear President Carlson: 

The U.S. Department of Education, Office for Civil Rights (OCR), has completed its 
investigation of the above-referenced complaint against Porterville College. The 
complaint alleged that the College discriminated against the complainant1 and other 
individuals on the basis of disability. The issues OCR investigated were: (1) whether the 
College failed to provide the complainant with a sign language interpreter for the fall 2008 
semester; and (2) whether the College fails to have visual fire alarms on its campus. 

OCR investigated the complaint under the authority of Section 504 of the Rehabilitation 
Act of 1973 and Title II of the Americans with Disabilities Act of 1990 and their 
implementing regulations. Section 504 prohibits discrimination on the basis of disability 
in programs and activities operated by recipients of Federal financial assistance. Title II 
prohibits discrimination on the basis of disability by certain public entities. The District 
receives Department funds, is a public education system, and is subject to the 
requirements of Section 504 and Title II. 

OCR gathered evidence through interviews with the complainant and information 
obtained during an onsite visit to the College campus. OCR also reviewed documents 
and records submitted by the College and the complainant. 

OCR determined that although the College had approved an interpreter for the 
complainant, it failed to provide the complainant with an interpreter for part of the fall 
2008 semester. However, the College resolved this compliance issue during the course 
of OCR's investigation by providing the complainant with an interpreter prior to the end 
of the semester. OCR also determined that the College does not have visual fire alarms 
in some locations where there are audible fire alarms including the Disability Resource 

1 OCR notified the College of the identity of the complainant when the investigation began. We are 
withholding the complainant's name from this letter to protect the complainant's privacy. 
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Center, restrooms, and some meeting rooms. The College has agreed to address this 
compliance issue by implementing the enclosed resolution agreement. The facts 
gathered during the investigation, the applicable legal standards, the reasons for our 
determination, and the resolution of the issues are summarized below. 

Issue 1. Whether the College failed to provide the complainant with a sign language 
interpreter for the fall 2008 semester. 

The complaint alleged that the College had approved the complainant for an interpreter, 
but failed to provide her with one for the fall 2008 semester. Our investigation showed the 
following: 

• On July 24, 2008, the complainant requested, via an email message to the Disability 
Resource Center (DRC), an ASL interpreter for the Fall 2008 semester for her 
Introduction to Law class. The complainant indicated that she also might need an 
interpreter for Intermediate Algebra. The College approved and provided an 
interpreter to the complainant in previous semesters. 

• On July 28, 2008, the DRC confirmed receipt of the complainant's request and 
indicated that it would forward a request for an interpreter to Human Resources (HR). 

• On August 25, 2008, the first day of the fall semester, the complainant checked with 
DRC on the status of her interpreter request. DRC informed the complainant that the 
College did not yet have an interpreter, but that DRC had re-contacted HR regarding 
the request. 

• On September 15, 2008, the complainant emailed a letter to the College president 
regarding the lack of an interpreter. The letter indicated that the complainant could 
not read lips sufficiently to make do without an interpreter. The complainant also 
notified the president that she had asked DRC for permission to hire her own 
interpreter through a local vendor, but had not received a clear response to herr 
request. The complainant notified the president that based on the advice of the 
algebra professor, who learned the complainant was not being provided an 
interpreter, she was dropping her algebra course. The complainant reiterated her 
request for the College to provide an interpreter or for permission to hire her own 
interpreter (although the complainant indicated that she was not sure if she could 
afford to do so). The complainant requested that the College provide her with a letter 
explaining why she had to drop the math course that she could provide to her 
student loan company in support of deferment. 
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• On September 15, 2008, the president responded to the complainant's email, 
indicating that the College was aware of her situation and was trying to make sure 
the complainant had an interpreter. 

• On September 23, 2008, the complainant emailed the president to state that she still 
had not been provided an interpreter and that interpreters were immediately 
available through a local vendor. The complainant indicated that she would try to 
hire her own interpreter and reiterated her need for a letter from the College to 
provide to her student loan company. The complainant stated that DRC informed her 
that HR had indicated that the College could not hire an interpreter. 

• On September 25, 2008, the College vice president of student services requested a 
meeting with the complainant and emailed the complainant, upon her request, an 
outline of the issues he wished to discuss. The issues the vice president planned on 
discussing were the College's efforts to obtain an interpreter and the complainant's 
academic progress in the absence of having an interpreter. The vice president 
stated that the complainant was deserving of an interpreter. 

• On September 30, 2008, the complainant met with the vice president and sent him a 
follow up email summarizing the meeting. The email states that the vice president 
provided the complainant with no further information about whether and when a 
temporary or permanent interpreter would be provided to the complainant and that 
the vice president indicated that it was out of his control. 

• On September 30, 2008, the complainant received an email message from the 
private interpreter vendor that indicated that the vendor had been trying to work with 
the College to provide an interpreter but that the College has a policy against hiring 
outside personnel. 

• On October 7, 2008, the complainant wrote a letter to two chancellors in the 
community college District in an attempt to get approval for the College to hire an 
interpreter. 

• On October 21 , 2008, the complainant received a letter from District Vice Chancellor 
of HR that confirmed receipt of the complainant's letter and indicated that the 
complainant would be contacted by the College's HR manager to investigate her 
complaint. 

• On October 22, 2008, College confirmed to OCR that the College had not provided 
the complainant with an interpreter. The College indicated that it offered alternative 
accommodations to the complainant such as note taking and tape-recording the 
lectures. The College further indicated that it was having some difficulty finding a 
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local interpreter and that its collective bargaining agreement made it difficult for the 
College to contract with a private vendor to provide this service. The College 
acknowledged that the Education Code allows for contracting out for such services. 

• The complainant confirmed that the College provided note taking. The complainant 
stated that for each one and a half hour lecture in her introduction to law class, she 
receives a half to three quarters of a single page of notes. She receives no notes for 
review classes or test review sessions. The notes leave out a significant portion of 
information covered in the lecture. Additionally, the complainant stated that note 
taking services would be available to her even if she had an interpreter; thus the 
notes are not a replacement for an interpreter. The course is interactive and 
participatory. The note taking does not help the complainant participate in the class 
discussion. 

• The complainant stated that the College also tape recorded the lectures. DRC then 
transcribed the recordings and she had access to the transcription within a few days 
after the lecture. The transcriber was not familiar with legal terminology and the 
transcription was often difficult to follow. Additionally, the tape recorder was placed 
close to the professor and sometimes, the tape was not turned over; thus, in those 
instances a portion of the lecture would not be recorded. The tape recordings, like 
the class notes, did not help the complainant participate in the class discussion. 

• The complainant stated that the College has to use a computer program for "live 
captioning." However, the software did not have legal vocabulary and the professor 
found the presence of the DRC media specialist utilizing the equipment to be more 
distracting than an interpreter. According to the complainant, the DRC agreed that 
the "live captioning" did not work well for the class format. 

• The complainant stated that the note taking, tape recording, and "live captioning", 
because of the delay in time or the lack of complete and accurate information, did 
not provide her with the same communication her classmates received. The 
complainant stated that she was struggling in her class without an interpreter. 

• On October 29, 2008, in a telephone call, OCR informed the College that the failure 
to provide the complainant with an interpreter was a violation of Title II and Section 
504. On October 30, 2008, OCR informed the College that we had confirmed with a 
local vendor that it had a pool of 10 interpreters who were immediately available to 
interpret for the complainant. 

• The College began providing the complainant with an interpreter on November 4, 
2008. 
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The Section 504 regulation, at 34 C.F.R. §104.43(a), provides that no qualified individual 
with a disability shall, on the basis of disability, be excluded from participation in, be denied 
the benefits of, or be otherwise subjected to discrimination under any postsecondary 
education program of a recipient. The Title II regulation, at 28 C.F.R. §35.130(a), contains 
a similar prohibition applicable to public postsecondary educational institutions. 

The Section 504 regulation, at 34 C.F.R. §104.44(d)(1), requires recipient colleges and 
universities to take steps to ensure that no disabled student is denied the benefits of, 
excluded from participation in, or otherwise subjected to discrimination because of the 
absence of educational auxiliary aids for students with impaired sensory, manual or 
speaking skills. Section 104.44(d)(2) provides that auxiliary aids may include taped texts, 
interpreters or other effective methods of making orally delivered materials available to 
students with hearing impairments, readers in libraries for students with visual impairments, 
classroom equipment adapted for use by students with manual impairments, and other 
similar services and actions. Recipient colleges and universities, however, need not 
provide attendants, individually prescribed devices, readers for personal use or study, or 
other devices or services of a personal nature. 

Under the Title II regulation, at 28 C.F.R. §35.130(b)(1 )(ii) and (iii), public colleges and 
universities r:nay not afford a qualified individual with a disability opportunities that are 
not equal to those afforded others, and may not provide aids, benefits or services that 
are not effective in affording equal opportunity to obtain the same result, to gain the 
same benefit, or to reach the same level of achievement as that provided to others. 
Under 28 C.F.R. §35.130(b)(7), public colleges and universities must make reasonable 
modifications in policies, practices or procedures when necessary to avoid 
discrimination on the basis of disability, unless doing so would fundamentally alter the 
nature of the service, program or activity. Under 28 C.F.R. §35.135, public colleges and 
universities are not required to provide disabled individuals with personal devices, 
individually prescribed devices, readers for personal use or study, or services of . a 
personal nature. Section 35 .103(a) provides that the Title II regulation shall not be 
construed to permit a lesser standard than is established by the Section 504 regulation. 
Therefore, OCR interprets the Title II regulation to require public colleges and 
universities to provide necessary auxiliary aids to the same extent as is required under 
the Section 504 regulation. 

The Title II regulation, at 28 C.F.R. §35.160(a), requires a public college or university to 
take appropriate steps to ensure that communications with applicants, participants, and 
members of the public with disabilities are as effective as communications with others. 
The regulation at 28 C.F.R. §35.160(b)(1) further requires a public college or university 
to furnish appropriate auxiliary aids and services where necessary to afford an 
individual with a disability an equal opportunity to participate in, and enjoy the benefits 
of, a service, program, or activity. In determining what type of auxiliary aid and service 
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is necessary, 28 C.F.R. §35.160(b)(2) requires that the college or university give 
primary consideration to the requests of the individual with disabilities. The public 
college or university must honor the request unless the public college or university can 
demonstrate that another effective means of communication exists or that use of the 
means chosen results in a fundamental alteration in the nature of a service, program or 
activity or in an undue financial and administrative burden. 

Communication is construed broadly to mean the transfer of information. In determining 
whether communication is as effective as that provided to non-disabled persons, OCR 
looks at the timeliness of the delivery, the accuracy of the communication, and whether the 
manner and medium used are appropriate to the significance of the message and the 
abilities of the disabled individual. 

In its communication with the complainant, including the communication that takes place 
in the classroom, the College is responsible for providing the complainant, who is deaf, 
with appropriate auxiliary aids and services to afford the complainant an equal 
opportunity to participate in and enjoy the benefits of the College's services, programs 
or activities. The complainant requested an ASL interpreter for Fall 2008. Rather than 
honor the complainant's request as it had in the past, the College provided the 
complainant with alternative auxiliary aids. However, these auxiliary aids did not provide 
the complainant an equal opportunity to participate in and benefit from the class as the 
complainant's non-deaf classmates because they did not provide the complainant any 
opportunity to participate in class discussions, benefit from review sessions or have 
simultaneous access to the same information presented in the class lectures. 
Additionally, because the College had provided the complainant with an interpreter for 
her classes in the past, OCR concluded that providing the complainant with an 
interpreter did not create an undue financial or administrative burden for the College. 
OCR determined that there was sufficient evidence to show that the College was not in 
compliance with Section 504 and Title II with respect to Issue 1 and in October 2008 
notified the College of this determination. The College then quickly took steps to provide 
the complainant with an interpreter. Therefore, OCR concluded that with respect to 
Issue 1, the College resolved the compliance issue by providing the complainant with an 
interpreter. 

Issue 2. Whether the College fails to have visual fire alarms on its campus. 

The complainant alleged that the College campus, which includes new construction, has 
no visual fire alarms. OCR visited the College to inspect the campus for the presence of 
visual fire alarms. Our investigation showed the following: · 

• Maintenance and operations staff indicated that the College's visual alarm signal 
appliances are integrated in the building/facility alarm system. 



Page 7 of 11 09-09-2004 

• The College has both single-station audible alarms and single station visual alarms as 
well as alarms that are both audible and visual. The fire alarm system, Simplex, is 
triggered by smoke detectors. The College recently had a system upgrade for the· 
whole campus; all the strobes and horns of the alarm system were tested on 
November 26, 2008. 

• OCR inspected the following buildings during an on-site visit on January 22, 2009: 

o Academic Center 
o Science and Mathematics 
o Library 
o Student Center 
o Child Development Center 
o Health Careers 
o Power Technology 
o Trade and Industry 
o Fine Arts 
o Communication Arts 
o Gym/PE 

• OCR found that all of the eleven buildings we inspected had at least some visual fire 
alarms. However, there were areas of some of the buildings that did not have visual 
fire alarms. Of significance, we found the following did not have visual fire alarms: 
the Disability Resource Center, the President's conference room, the Vice President 
of Academic Affairs Office, the small photographic dark room (room 2A) in the Fine 
Arts building, the storage/prop room behind the stage in the Communication Arts 
building, the Wellness Center (nurse's station) in the Gym, and one of the men's 
restrooms in the Gym. 

• We did not have access to all of the classrooms in the building as classes were in 
session during our visit. However, we inspected nine classrooms in the Science and 
Math building and found that they all had visual fire alarms. 

The program accessibility requirements of the Section 504 implementing regulation are 
found at 34 C.F.R. §§104.21-104.23; comparable sections of the Title II implementing 
regulation are found at 28 C.F.R. §§35.149-35.151. Both 34 C.F.R. §104.21 and 28 
C.F.R. §35.149 provide that no qualified person with a disability shall, because a 
college's facilities are inaccessible to or unusable by disabled persons, be denied the 
benefits of, excluded from participation in, or otherwise be subjected to discrimination 
under any program of activity of the college. 

https://104.21-104.23
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The Section 504 regulation, at 34 C.F.R. §104.22, and the Title II regulation, at 28 CFR 
§35.150, provide that as to "existing facilities" the college shall operate its programs and 
activities so that, when viewed in their entirety, they are readily accessible to and usable 
by persons with disabilities. These sections are applicable to any facility or part of a 
facility where construction was commenced prior to June 3, 1977 (Section 504) or 
January 26, 1992 (Title II), respectively. OCR also interprets this existing facility 
standard to apply to buildings that are leased by the college regardless of date of 
construction, unless construction or alteration work on such buildings was done by or for 
the college on or after the applicable dates. 

Accessibility of existing facilities (including leased facilities) is determined not by 
compliance with a particular architectural accessibility standard, but by considering 
whether the program or activity, when viewed in its entirety, is accessible to and usable 
by individuals with disabilities. However, in evaluating existing facilities, facility 
accessibility standards such as the Americans with Disabilities Act Accessibility 
Guidelines (ADAAG) or the Uniform Federal Accessibility Standards (UFAS) may be 
used as a guide to understanding whether persons with disabilities can participate in the 
program, activity or service. OCR used ADAAG as a guide in assessing accessibility of 
existing facilities (including leased facilities). 

The college may comply with the existing facility standard through the reassignment of 
programs and activities to accessible buildings, alteration of existing facilities, or any 
other methods that result in making each of its programs and activities accessible to 
disabled persons. The college is not required to make structural changes in existing 
facilities where other methods are effective in achieving compliance. In choosing 
among available methods, the college must give priority to those methods that offer 
programs and activities to disabled persons in the most integrated setting appropriate. 

The implementing regulation for Section 504 regarding existing facilities, at 34 CFR 
§104.22(f), also requires the college to adopt and implement procedures to ensure that 
interested persons can obtain information as to the existence and location of services, 
activities, and facilities that are accessible to and usable by persons with disabilities. 
The Title II implementing regulation, at 28 C.F.R. §35.163(a), has similar requirements. 

The regulations implementing Section 504, at 34 C.F.R. §104.23, and Title 11, at 28 CFR 
§35.151, are applicable to any facility or part of a facility where construction was 
commenced after June 3, 1977 (Section 504) or January 26, 1992 (Title II), respectively. 
These facilities or the newly constructed portions are termed "new construction or 
alterations." The regulations provide that each facility or part of a facility constructed by, 
on behalf of, or for the use of the college shall be designed and constructed in such 
manner that the facility or part of the facility is readily accessible to and usable by 
persons with disabilities. The regulations further provide that each facility or part of a 
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facility altered by, on behalf of, or for the use of the college in a manner that affects or 
could affect the usability of the facility or part of the facility shall, to the maximum extent 
feasible, be altered in such manner that the altered portion of the facility is readily 
accessible to and usable by persons with disabilities. 

The regulations specify the standard to be used in determining the accessibility of new 
construction and alterations. The Section 504 regulation, at 34 C.F.R. §104.23(c), 
delineates the American National Standards Specifications for Making Buildings and 
Facilities Accessible to and Usable by the Physical Handicapped [ANSI 117.1 -
1961(1971 )] as the minimum standard for determining accessibility for facilities 
constructed or altered on or after June 3, 1977, and before January 18, 1991. UFAS 
sets forth the designated standard for facilities constructed or altered on or after 
January 18, 1991 . The Title II regulation, at 28 C.F.R. §35.151 (c), delineates UFAS or 
ADAAG as a minimum standard for determining accessibility for facilities constructed or 
altered on or after January 26, 1992. Both sets of regulations provide that the college 
may depart from the particular requirements of these architectural standards if 
equivalent or greater access and usability is provided. 

ADA Accessibility Guidelines (ADAAG) require that where emergency warning systems 
are provided in new or altered construction, they must include both audible and visible 
alarms that meet certain technical specifications. Visual alarms are flashing lights used 
as fire alarm signals. The terms visual alarm signal, visible signal device, and visible 
signaling appliance are used relatively interchangeably within the fire protection 
community. There are two major categories of fire alarms: 

• self-contained units, as exemplified by the single-station residential smoke 
detector unit--battery-operated or hard-wired to building electrical power--which 
produces an alarm signal at the fixture itself when activated by an integral 
sensing device, and 

• building-wide systems, integrated--often zoned--alarms whose local signals are 
remotely initiated, either automatically from detectors or manually from pull
stations spread throughout a facility. 

ADAAG requires that when either type is installed, it must have a visual alarm 
component. The requirement for an emergency alarm system in new construction will 
be established by the applicable State or local building, life safety, or fire protection 
regulation. ADAAG does not mandate an emergency alarm system; its scoping 
provision at 4.1.3(14) simply requires that when emergency warning systems are 
provided, they shall include both audible and visual alarms that comply with 4.28, 
Alarms. 

Thus the requirement for an alarm system in a facility will trigger the ADAAG technical 
specifications for alarms. ADAAG 4.1.3(14) Accessible Buildings: New Construction 
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requires that visual alarms be installed if emergency warning systems are provided in a 
new facility. In existing facilities, the upgrading or replacement of a fire alarm system 
would be considered an alternation of any existing element or feature and thus, under 
ADAAG 4.1.6 (b), the altered alarm system in the existing facility must comply with the 
minimum requirements for alarms for new construction. 

Because it is not always possible to fix the occupancy of a room or space or anticipate 
its use by a person with a hearing impairment, visual alarms are required ·in every 
common use room or space in facilities equipped with an emergency alarm system. 
This is particularly important in those common use spaces where a person may be 
alone. ADAAG 4.28.1 stipulates that alarm systems required to be accessible shall 
provide visible signals in restrooms, in other general and common use areas, and in 
hallways and lobbies. Common use areas also include meeting and conference rooms, 
classrooms, cafeterias, filing and photocopy rooms, employee break rooms, dressing, 
examination, and treatment rooms, and similar spaces that are not used solely as 
employee work areas. 

The technical provisions of ADAAG 4.28 Alarms include minimum standards for the 
design and installation of single-station and building-wide visual alarm systems. Specific 
criteria for visual alarm signal appliances are established in ADAAG 4.28.3 Visual 
Alarms. 

The College recently had a fire alarm system upgrade for itts entire campus. Thus, OCR 
considers the existing facilities that were part of the fire alarm system upgrade as well 
as new construction subject to the ADAAG alarm provisions. Under ADAAG, wherever 
audible alarms are installed, there must be a visual component. Contrary to the 
complaint allegation that the College had no visual fire alarms, OCR found that all of the 
buildings we inspected had visual fire alarms in most of the areas we saw. However, 
because OCR found some areas where there were audible alarms, but no visual alarm 
component or single station visual alarm, OCR determined the College was not in full 
compliance with Section 504 and Title II with respect to Issue II. The District agreed to 
address this issue as set forth in the enclosed resolution agreement. The College has 
agreed to take steps to ensure that visual fire alarms have been installed on campus in 
a manner consisted with ADAAG. 

OCR concludes that the actions already taken by the College and agreed to by the 
College in the enclosed Resolution Agreement will resolve the compliance issues in this 
case. OCR will monitor the implementation of the agreement and is informing the 
complainant of our findings by concurrent letter. 
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Under the Freedom of Information Act, it may be necessary to release this document 
and related records upon request. In the event that OCR receives such a request, it will 
seek to protect, to the extent provided by law, personal information that, if released, 
could reasonably be expected to constitute an. unwarranted invasion of privacy. 

Your cooperation is appreciated. If you have any questions please contact Gloria 
Guinto at (415) 486-551 9 or gloria.guinto@ed.gov. 

Sincerely,a:-c."~ 
Arthur Zeidman 
Regional Director 

Enclosure 

Cc: Eileen O'Hare Anderson 

mailto:gloria.guinto@ed.gov


Porterville College 
Kem Community College District 

Resolution Agreement 
OCR No. 09-09-2004 

In order to fully resolve the entire above-mentioned complrunt, including the visual fire alarm 
issue raised Wlder Section 504 of the Rehabilitation Act of 1973 and Title II of the Americans 
with Disabilities Act of 1990 in the above-referenced complrunt .filed with the Office for Civil 
Rights (OCR), the College has entered into this agreement with OCR. 

l. By June 30, 2009, in all new and altered construction where emergency warning systems are 
provided the College will take steps to ensure that visual fire alarms have been installed in a 
manner consistent with the ADA Accessibility Guidelines (ADAAG). 

a. The College will inspect buildings and parts ofbuildings (including classrooms and 
restrooms) which were not included in OCR's January 22, 2009 inspection to ensure 
that they have been equipped with visual fire alarms; 

b. The College will install visual fire alanns where required by ADAAG, including in 
the Disability Resource Center, the President's conference room, the Vice President 
ofAcademic Affrurs Office, the small photographic dark room (room 2A) in the Fine 
Arts building, the storage/prop room behind the stage in the Communication Arts 
building, the Wellness Center (nurse's station) in the Gym, and the men's restrooms 
in the Gym, which was noted by OCR to be lacking a visual fire alarm. 

2. By July 30, 2009, the College will provide OCR with documentation ofthe newly installed 
visual fire alarms which indicates the building and a description ofthe location within the 
building ofeach newly installed visual fire alarm. 

~c_O 1kl°t 
Ibrahim "Abe" Ali Date 
Vice Chancellor, Hu.man Resources 




