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Dear President Hurd: 

On May 28, 1996, the U.S. Department of Education (Department), San Francisco 
Regional Office for Civil Rights (OCR), received a complaint against Cabrillo 
Community College (College) alleging discrimination on the basis of disability in 
violation of Section 504 of the Rehabilitation Act and Title II of the Americans with 
Disabilities Act of 1990 (ADA). The student stated that his disability (multiple 
chemical sensitivities) prevented his attending classes, and that therefore, as an 
accommodation to his disability, the College should have provided him "home
tutoring" for a beginning instructional computer class. 

OCR is responsible for enforcing Section 504 of the Rehabilitation Act of 1973, as 
amended, and the Department implementing regulations, 34 C.F.R. Part 104, which 
prohibit discrimination on the basis of disability by recipients of Federal financial 
assistance through the Department. Additionally, OCR is the designated agency for 
enforcement of Title II of the Americans with Disabilities Act of 1990 (Title II), and 
the applicable implementing regulations, 28 C.F.R Part 35, which prohibit 
discrimination on the basis of disability by public entities, including public 
postsecondary education institutions. The College is a recipient of Federal funds and 
is therefore subject to Section 504. The College is also a public institution of 
postsecondary education and is therefore subject to Title II. 

During the Spring 1996 semester, the complainant, who states he is unable to 
attend courses in a classroom setting due to his multiple chemical sensitivities, 
requested that the College make its Computer Applications and Office Systems 
(CAOS) course accessible to him by providing him with a home-tutor. When he 
inquired at the Disabled Student Services office, he was informed that College does 
not provide home-tutoring for any student. The only services the College provides 
to students at home is through its Home-Bound Program, which makes arrangements 
to provide lecture notes when a student misses classes for a few days due to a 
temporary emergency, such as surgery or pregnancy. The Disabled Students 
Services office indicated that he was free to ask the course instructor if she was 
willing to volunteer to provide home-tutoring, which she was not. The complainant 
then filed a complaint with OCR. 

On June 4, 1996, OCR interviewed the Disabled Student Services Director, who 
informed OCR that the College offers a Home-Bound Program on a very short-term 
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emergency basis for students who are temporarily unable to attend classes, e.g, due 
to surgery or advanced pregnancy. Availability of the Home-Bound Program is 
contingent upon course instructor permission and is limited to the provision of a few 
days' worth of lecture notes from the classes the student has been unable to attend. 
The program has not been made available to any student for longer than ten to 
fifteen days maximum and has only been offered for lecture format classes. The 
Director explained that it has been the College's experience that the educational 
purposes of laboratory classes do not lend themselves to the Home-Bound Program, 
even on a short-term basis. 

For purposes of this opinion, OCR assumes (without finding) that the student has a 
disability as that term is used in Section 504 and Title II. OCR further assumes 
(without finding) that the student's disability prevents his attending classes on 
campus. OCR notes that, when responding to a disabled student's request for an 
auxiliary aid or an academic adjustment, a college is entitled to request appropriate 
documentation establishing that there is a disability and that the requested 
accommodation is necessary because of the disability. 

Home-Tutoring: Is the service provided to Non-Disabled Students? 
The first issue is whether, with respect to the Home Bound Program, the College 
discriminated against the student with the disability in that it failed to provide a 
service to him that it was providing to nondisabled students. Section 504 [34 CFR 
§ 104.4(a)] and Title II [28 CFR § 35.130(a)] prohibit the College from treating the 
complainant, on the basis of his disability, differently than it treats nondisabled 
students. 

OCR finds that the nature of the College's Home Bound Program is not designed to 
serve as a long-term method of accessing a course but is rather intended, vi.a 
classroom notes, to provide highlights of a few days of class lectures so that a 
student who has been attending most of the class will not forgo the opportunity to 
earn a semester's course credits. No student has been served by the Home-Bound 
Program longer than two weeks, service has been limited to the provision of class 
notes, and the type of course covered has always been lecture format. The 
complainant wanted semester- long coverage of a course that included a laboratory 
component and he wanted more than class notes -- he wanted an individual to come 
to his home and instruct him in using the computer. In short, the complainant's 
request for a home-tutor was outside the scope of any service the College was 
already providing to non-disabled students. Therefore, the College did not accord the 
complainant disparate treatment when it did not provide him with home-tutoring. 

Home-Tutoring: Required as an accommodation to access the course? 
Under Section 504 [34 CFR § 104.44] and Title II [28 CFR § 35 .160(b)(1 )], in order 
to make a course accessible to a student with a disability, a college is required to 
provide services in the form of necessary academic adjustments and auxiliary aids, 
even though it is not providing such services to nondisabled students. However, both 
Section 504 and Title II make it clear that colleges are not required to provide 
"attendants, individually prescribed devices, readers for personal use or study, or 
other devices or services of a personal nature" (34 CFR § 104.44(d)(2); 28 CFR § 

35.135) . 

In general, a college's responsibility to provide auxiliary aids has not extended 
beyond the physical boundaries of its educational programs wherever those programs 
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are operated , including business locations other than the main campus. Thus, for 
example, unless the college is providing nondisabled students with transportation 
service to/from home, students with disabilities have been responsible, regardless of 
the severity of their disability, for getting to/from home. Similarly, in general, 
colleges have not been required to send college personnel off-campus to serve the 
student at home. Moreover, with respect to the student's request for home-tutoring, 
OCR notes that outside-the-classroom tutoring has generally been regarded as within 
the category of services that are "for personal use or study" and therefore, post
secondary institutions have not been required to provide tutoring, even on campus, 
as an accommodation to a student with a disability (unless of course tutoring is 
offered to nondisabled students). OCR finds that neither Section 504 nor Title II 
program access requirements obligated the College to provide the complainant with 
a home-tutor as an accommodation to his disability. 

In this case, the auxiliary aid (a home-tutor), which was requested by the student 
with the disability, was not one that the college was required to provide. However, 
the situation of a student whose disability precludes his/her attending class on 
campus inherently raises a corollary issue in addition to the issue of the college's 
duty with respect to auxiliary aids and academic adjustments. The corollary issue 
involves the degree to which accommodating a student's inability to attend a 
particular class constitutes a fundamental alteration in the nature of the educational 
program. This underlying issue is critical in that, if accommodating a student's 
inability to attend class constitutes a fundamental alteration in the nature of a 
particular course, ordinarily the college does not have a duty to provide .2DY auxiliary 
aid or academic adjustment that is designed to compensate for the student's failure 
to attend class. (Of course, the college continues to be obligated to provide 
necessary auxiliary aids/ academic adjustments for the student if/when s/he attends 
class.) 

This letter next focusses on the conditions under which accommodating a student's 
failure to attend class constitutes a fundamental alteration in the nature of the 
educational program. Thereafter, the next and final section of this letter addresses 
the possible impact of technology on the issue of whether accommodating failure to 
attend class constitutes a fundamental alteration. It specifically acknowledges that 
telecommunications technology may, at some point in the future, with respect to 
some types of classes, enable a college to take certain actions within its physical 
boundaries that allow the student at home to fully participate in the classroom with 
no fundamental alteration in the nature of the educational program. 

Accommodat ing Inability to Attend Class: Fundamental Alteration? 
In addition to the question of whether a college is required to provide a personal 
service in the form of one-on-one instruction in the home (home-tutoring), this case 
touches on a core ingredient in the post-secondary academic experience, which is 
the coming together of students and professor to actively interact for the purpose 
of learning. 

As set forth above, under Section 504 [34 CFR 104.44(a)], a college must make 
such modificat ions to its academic requirements as are necessary to ensure that such 
requirements do not discriminate or have the effect of discriminating, on the basis 
of disability, against a qualified disabled student. Moreover, under Section 35.160(c) 
of Title II of the Americans with Disabilities Act (Title II), primary consideration is to 
be given to the preference of the student with the disability when it comes to 
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selecting the manner in which communications will be made accessible. 

However, post-secondary institutions are not required to make modifications to their 
courses that would fundamentally alter the nature of the program. A college's 
refusal to waive academic requirements that the college can demonstrate are 
essential to the program of instruction is not regarded as discrimination on the basis 
of disability [28 CFR § 35.130(b)(7); Southeastern Community College v. Davis, 442 
U.S. 397, 413 (1979)]. OCR accords significant deference to a college's 
determination that class participation is an essential component in a particular course 
and that to dispense with the student's presence in the classroom would constitute 
a fundamental alteration in the nature of the program. 

A primary factor in determining whether classroom participation is essential to the 
educational program of a particular course is the nature of the course itself. For 
example, is there classroom interaction between the instructor and the students, and 
among students? Do student contributions constitute a significant component of the 
learning process? Does the fundamental nature of this course rely upon student 
participation in class as an essential method for learning, and to what degree does 
a student's failure to attend constitute a significant loss to the educational 
experience of other students in the class. Other factors to consider are the course 
description and syllabus, the method by which the final course grade is calculated 
(e.g., are examinations the only factor), and classroom practices and polices 
regarding attendance. ln short, the question is not whether a student who is not 
present in the class can simply, through alternative means, obtain the information 
that was dispensed in class. The question is whether a student who is not present 
in class is necessarily precluded by his/her absence from the fundamental experience 
of the course offered by the college. 

In those instances when accommodating a student's inability to attend class does 
not constitute a funda·mental alteration in the nature of the educational program, 
Section 504 and Title II require the college to provide necessary auxiliary aids and 
academic adjustments to the student who has enrolled but whose disability precludes 
attending. Tape-recording the text of class lectures, for instance, is specifically listed 
as one type of auxiliary aid that a college may be required to provide a student with 
a disability [34 CFR § 104.44(d)(2); 28 CFR § 35 .104 "auxiliary aids and services" 
(2)]. OCR notes that the Americans with Disabilities Act of 1990 explicitly describes 
a situation in which home-proctoring of an examination may be required as an

1accommodation to a person with a disability. 

In this case, the student stated his disability (multiple chemical sensitivities) 
precluded his attending class on campus. As an accommodation to his disability, the 
student requested that he be allowed to stay at home while taking a beginning 
instructional computer class consisting of both lecture and laboratory components. 
The student's request was discussed with the course instructor, who explained that 
this introductory basic computer skills course is designed for students with little or 
no computer experience (like the complainant) and is especially dependent on 
interactive in-class instruction and hands-on demonstrations. Having considered the 

1 
Title Ill of the Americans with Disabilities Act implementing regulation 28 CFR § 36.309(b)(4) states that 

alternative accessible arrangemonts for examinations may include, for example, provision of an examination at an individual's 
home with a proctor if accessible facilities or equipment are unavailable. Title 11, applicable to public entities, are generally 
not regarded as subject to a lesser standard than Title 111, applicable to private entities serving the public. 
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student' s request on an individual case-by-case basis, the college concluded that 
waiving class attendance would constitute a fundamental alteration in the nature of 
this course. OCR finds that, in this case, the College acted in a manner consistent 
with its obligations under Section 504 and Title II. 

Finally, OCR notes that nothing prevents a college from voluntarily offering a student 
with a disability a greater program modification than the law requires [see 28 CFR 
§ 35.130(c) ] . Thus, for example, a college might choose to allow a student, whose 
severe mobility impairment precludes attendance, an opportunity to fulfill the 
requirements of a course without attending class . On the other hand, when the 
student's disability does not preclu.de attendance, the college is prohibited from 
steering the student toward isolation at home rather than toward full participation in 
all aspects of the mainstream educational program. Title II implementing regulation 
28 CFR § 35.130(d ) states that a public entity must administer services, programs, 
and activities in the most integrated setting appropriate to the needs of qualified 
individuals w ith disabilities; see also 34 CFR § 104.4(b),{iv), 28 CFR § 35 .1 30(a)( iv). 
OCR emphasizes that a college has not fulfilled its obligations under Section 
504/Title II when it merely waives classroom participation requirements in lieu of 
providing necessary auxiliary aids and/or academic adjustments that would enable a 
student with a disability to access the classroom. 

Role of Technology 

As colleges continue to explore the vast possibilities of modern interactive 
technology and its tremendous potential for impacting the educational experience, 
the requirements of Section 504 and Title II must correspondingly keep pace with 
a society whose employment functions and social contacts increasingly involve 
participants who are in geographically different locations. While not endorsing any 
particular technological solution, in the future, commercially available and feasible 
real-time audiovisual interactive telecommunication may, in some cases, effectively 
replicate the essential elements of simultaneous class participation for the student 
who is physically at home rather than in the classroom. 

As always, the decision of whether a particular academic adjustment and/or auxiliary 
aid, such as real-time telecommunications, is required must be made on a case by 
case basis, t aking into consideration such factors as whether the nature of the 
course lends itself to an alternative educational format (e.g ., lecture oriented courses 
would seem more amenable to the transition than experimental laboratory courses) 
and whether the feasibility of a requested telecommunication mode is already being 
demonstrated by the college through its use in other courses. 

Based upon the foregoing legal principles, OCR finds the College in compliance with . 
Section 504 and Title II with respect to the issues in this case. This conclusion is 
not intended, and should not be interpreted, to express opinions as to the College's 
civil rights compliance with respect to any other individual or any issue not discussed 
in this letter, and does not preclude OCR from investigating any future allegation of 
discrimination. 

OCR is closing this case as of the date of this letter. Under the Freedom of 
Information Act, it may be necessary to release this letter and related 
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correspondence and records upon request. In the event that OCR receives such a 
request, it will protect, to the extent provided by law, other personal information 
which, if released, would constitute an unwarranted invasion of privacy. 

For questions concerning case facts or procedures, please contact Ms. Cynthia Avila, 
the investigator assigned to this case, at (415) 437-7790. For questions regarding 
applicable legal principles, please contact Sarah Hawthorne, staff attorney, at (415) 
437-7719. 

~/2
Charles R. Love 
Program Manager 




