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Caveat
These materials are provided for informational purposes only and are
not to be construed as legal advice.
This presentation is primarily based on Federal law.
You should seek independent or house counsel to resolve the
individualized legal issues that you are responsible for addressing.
Further, any policy or procedure additions or revisions under
consideration should be reviewed by your college’s legal counsel
prior to implementation.
N.B.: I no longer carry malpractice insurance. I drive a Corolla.
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USE AND PERMISSIONS
This material has been provided for your personal use across your campus. To
share it across your campus you are welcome to make photocopies or convert the
format to make it accessible to persons with visual impairments who use adaptive
technology such as JAWS or Zoomtext.
Any other form of duplication or distribution requires the written consent of Paul
D. Grossman, J.D.
No consent is provided to distribute or republish this document, in whole or part,
through digital information technology such as the Internet or any Internet
platform such as YouTube.
No copyright is claimed as to the works of others including the photographs of
the 504 Sit-In and the Capitol Crawl.
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Today’s Agenda

Introduction to Crip Camp as a Staff Development and Teaching Tool
• Leveraging the Netflix movie “Crip Camp: A Disability Revolution”
• Historical setting
• A DSS Leaders and Staff Development Tool
• A Faculty Development Tool
• A Student Development Tool
• Students with disabilities
• All students
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Equal, Effective Communication
• Judicial scrutiny of darn near every tool for storing and conveying
information through electronic technology
• Payan and Mason v. Los Angeles Community College District, 2019 WL
3298777 (C.D. Cal. July 21, 2019)
• What about captioning?
• National Association of the Deaf (NAD) v. Harvard University, 2019 WL
1409302 (D. Mass., March 28, 2019); terms of settlement:
https://creeclaw.org/wp-content/uploads/2019/11/NAD-v-HarvardConsent-Decree.pdf
• See also National Association of the Deaf v. Massachusetts Institute of
Technology

• Some CCC System guidance
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Crip Camp

The Movie
• Crip Camp: A Disability Revolution
• A 2020 documentary film
• Now showing on Netflix
• Theater distribution cancelled or postponed due the Coronavirus 2019 (COVID-19)

• Directed by Nicole Newnham and James LeBrecht
• “A coming of age” film in two senses:
• Teenagers and young adults with disabilities
• Disability rights as civil rights

• The film has received positive reviews from film critics:
• Review-aggregation websites Rotten Tomatoes and Metacritic giving a 100% and 85%
of positive reviews, respectively
• Won Audience Award at the 2020 Sundance Film Festival
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The Legal and Historical Context
• Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 701, a 35
word law, without a regulation, that had almost no value
• No regulations adopted under Presidents Nixon or Ford
• President Carter and Secretary Califano appeared to be stalling
• In 1977, direct nonviolent civil disobedience by a diverse group of
UCB students with disabilities
• Initially organized by the American Coalition of Citizens with Disabilities
• Many of the organizers and participants first met at Camp Jened, the subject
of Crip Camp
• Many organizers and participants, who were assumed to be too weak to
assert themselves, ultimately succeeded
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For Students of Civil Rights History
• NPR in Two Parts:
• https://www.npr.org/2002/04/28/1142484/504-sit-in-winning-rights-for-thedisabled
• https://www.npr.org/templates/story/story.php?storyId=1142485

• From the Paul Longmore Institute at San Francisco State University
• https://longmoreinstitute.sfsu.edu/patient-no-more/introduction
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Leveraging “Crip Camp”
•A tool for building a stronger DSS team
•A tool for developing faculty support
•A tool for creating a civil rights identity in
students with disabilities
•A tool for raising disability awareness of all
students
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DSS Team Development Discussion
• Opening questions to consider:
• How did this documentary personally impact you?
• What people or scenes particularly resonated with you and why?
• As you reflect on the disability models, what examples were portrayed that
reflected the “moral model,” “medical model,” and “social justice model”?
• Reflect back to when you were the same age as the campers. What
experiences did you have that were similar or different from the campers?

• Let me know, please: paulgrossman@comcast.net
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Sample Questions:
DSS Team Development Discussion (1)
• The two most identified individuals in Crip Camp are Judy Heumann
and Jim LeBrecht. Judy was originally excluded from public school
and then later educated in a segregated special ed. class in the
basement of a New York Public School. Jim was in conventional
classes for his elementary and secondary education. How might
these experiences have impacted them differently for better or for
worse?
• Both individuals are civil rights advocates, but in very different ways,
using different tools. How were their experiences different? What
might explain these differences?
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Sample Questions:
DSS Team Development Discussion (2)
• Particularly during the “504-Sit In” and the “Capitol Crawl,” the
demonstration participants used traditional civil rights rhetoric,
chants, and songs, conveying the point that “disability rights are civil
rights.” Do you think this concept is well-understood or accepted by
many of the students with disabilities with whom you work? Would
they be better off, if they considered their aspirations for a more
accessible world, as seeking to achieve their civil rights? How about
faculty and administrators? If so, how might Crip Camp be used to
develop this insight into colleagues, administrators, faculty and
students?
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Sample Questions:
DSS Team Development Discussion (3)
• Camp Jened, by design, was a ”hippy” run camp, much less structured,
messier, and less hierarchical than contemporaneous camps. How might
this approach have advantaged or disadvantaged the campers?
• How do you think the wide range of disabilities present at Camp Jened and
the racial diversity of Camp Jened provided lessons for the organizers of
the future?
• What did you think of Neil’s discussion of a “disability hierarchy? Why
were persons with deep communications impediments, such as some
persons with CP, considered to be on the bottom? Does a hierarchy exist
today? Now, who might be considered at the bottom and who might be at
the top? Might improved access to adaptive technology or universal
design in instruction impact or diminish such a hierarchy?
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Sample Questions:
DSS Team Development Discussion (4)
• Crip Camp documents from a very early point that, Judy Heumann and
many other Sit-In organizers believed in and supported the value of
diversity and intersectionality, both with regard to the full range of
disabilities as well as by race, national origin, sex, sexual orientation, etc.
Judy, for example, would not hold group meetings without interpreters. Do
some of the common life experiences of persons with disabilities enable
them to function better than the average person in the general population,
amidst diversity and intersectionality? Has this been borne out by the
disability rights movement? Are your current students with disability
positively- oriented towards diversity and intersectionality? Could we do
more to develop such an orientation?
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Sample Questions:
DSS Team Development Discussion (5)
• 1977 was the signing into law of Section 504, and 1990 was the
signing into law of the ADA. It is now 2020. What has changed since
1990? What still needs to be be done? Have we actually achieved the
recognition that disability rights are civil rights?
• Example: Rosa Parks helped spark the 1964 Civil Rights struggle to sit where
she chose on a bus. Did you know that today many parts of the US, scooter
and chair users still do not have accessible public transportation? How would
this affect where they work, if they work, or where they live etc?

• As professionals in the disability services field, what were some
lasting messages/lessons that would be transferable to our work
today?
• Is this a documentary you would recommend to others? Who? For
what purposes How would you describe it?
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Equal, Effective Communication
Two Case Studies:
Payan and Mason v. Los Angeles Community College District
National Association of the Deaf (NAD) v. Harvard University
Quotations from CCC System Guidance

Sources of Federal and State Law
• Federal and state law require community colleges to operate all programs and
activities in a manner which is accessible to students with disabilities. The laws
most essential to digital accessibility are:

• Section 504 of the Rehabilitation Act of 1973
https://www2.ed.gov/policy/rights/reg/ocr/edlite-34cfr104.html
• Title II of the Americans with Disabilities Act of 1990 (ADA), “A public entity shall take
appropriate steps to ensure that communications with applicants, participants, members of
the public, and companions with disabilities are as effective as communications with others.”
28 C.F.R. § 35.160(a)(1)
https://www.ada.gov/regs2010/titleII_2010/titleII_2010_regulations.htm
• Section 508 of the Rehabilitation Act of 1973 - provides standards to follow in order to create
accessible digital technology
• California Government Code 11135 - sets out the non-discrimination obligation for state
entities
• California Government Code 7405 - applies the accessibility requirements of Section 508 to
State of California entities, including the CCCs
• Dear Colleague Letter issued by jointly by the Department of Justice and Department of
Education affirming the rights of individuals with disabilities as it pertains to the use of
immerging technology in higher education[a.k.a. the “Kindle Letter”] defines accessible and
equally effective https://www2.ed.gov/about/offices/list/ocr/letters/colleague20100629.html

CCCCO ICT AND INSTRUCTIONAL MATERIALS
ACCESSIBILITY STANDARD STATEMENT (1)
• ICT AND INSTRUCTIONAL MATERIALS ACCESSIBILITY STANDARD STATEMENT
https://www.cccco.edu/-/media/CCCCO-Website/About-Us/Divisions/Digital-Innovation-andInfrastructure/Telecom/Programs-and-Initiatives/Files/
COAccessibilityStandardStatementFINAL11518.ashx?la=en&hash
=D53A8B72923D6FEC0B5649C5C5B1218B30AE39CC (June 19, 2018): https://www.cccco.edu//media/CCCCO-Website/Files/Executive/2019-ammended-accessibility-standards-co-letterada.pdf
• “CCC is committed to ensuring equal access to instructional materials and ICT [information and
communications technology] for all, and particularly for individuals with disabilities in a timely
manner. In accordance with California Government Code §7405, Government Code §11135,
Government Code §11546.7, and best practices, the CCCCO and CCC will comply with the
accessibility requirements of Section 508 of the Federal Rehabilitation Act of 1973.”
• “CCCCO expects that all CCC districts comply with state and federal law by:

• Developing, purchasing and/or acquiring, to the extent feasible, instructional materials and ICT products that
are accessible to individuals with disabilities;
• Using and maintaining instructional materials and ICT that is consistent with this Standard; and
• Promoting awareness of this Standard to all relevant CCC parties, particularly those in roles that are
responsible for creating, selecting, or maintaining electronic content and applications.”

CCCCO ICT AND INSTRUCTIONAL MATERIALS
ACCESSIBILITY STANDARD STATEMENT (2)
• CCCCO Has Adopted the Same Test of Accessibility as ED OCR and
DOJ:
• “Accessible: An individual with a disability is afforded the opportunity:
•
•
•
•
•

to acquire the same information,
engage in the same interactions,
and enjoy the same services as a person without a disability
in an equally effective and equally integrated manner
with substantially equivalent ease of use.” [reformatted from original]

CCCCO ICT AND INSTRUCTIONAL MATERIALS
ACCESSIBILITY STANDARD STATEMENT (3)
• CCCCO Has Adopted the Same Test of Equal Effectiveness as ED OCR and DOJ:
• “Equally effective: Alternative access for individuals with disabilities to
instructional materials and information and communication technology that
• (1) is timely,
• (2) is accurate in translation,
• (3) is delivered in a manner and medium appropriate to the disability of
the individual, and
• (4) affords the individual with a disability the opportunity to obtain the
information as fully, equally and independently as a person without a
disability with substantially equivalent ease of use. ….” [reformatted from
original]

Payan and Mason v. L.A. Comty. Col. Dist.
• Federal Central District of California (2019) – Judge Hon. Stephen V. Wilson
• Section 504 of the Rehab. Act of 1973 and Title II of the ADA, as amended
• Brought by NFB on behalf of two blind students (Roy Payan and Portia Mason)–
court explicit that its decision applies only to blind students
• Nine campuses, approximately 235,000 students
• Complex procedural history
• Judge issues ruling on multiple summary judgement proceedings, finding
some violations and setting others for trial: April 23, 2019
• Bench Trial Findings and Conclusions: 2019 WL 2185138 (C.D. Cal. May 21,
2019)
• Jury Trial Verdict on damages: June 20, 2019
• Permanent Injunction: 2019 WL 3298777 (C.D. Cal. July 21, 2019)
• Note: This is not simply a remedial agreement negotiated between counsel
for the students and LACCD
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Judge’s Overall Analytical Approach (1)
• Key analytical paradigm: whether, contrary to requirements
of the ADA Title II regulation, 28 C.F.R. § 35.160, “which
mandates that disabled individuals must receive equal
opportunity and effective communication,” there was a
denial of “meaningful access” to the information provided to
nondisabled individuals by the particular challenged sources
of information, e.g. a textbook, handout, website, or webbased program? [emphasis added]
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Judge’s Ruling on Plaintiff’s Request for Summary
Judgement: MyMathLab (1)
• April 23, 2019
• Note: Through-out ad hoc, just in time, student-initiated solutions were not
acceptable to the court
• For example, violation was found in math classes for use of MyMathlab
without effective alternatives for a student, Payan, who is blind
• “LACCD’s undisputed failure to ensure that Payan received his equivalent math
textbook assignments prior to or at the same time that sighted students received
their MyMathLab assignments constituted disability discrimination as a matter of
law” … “There is no question that a student without timely access to the textbook
and homework assignments for a course is denied meaningful access to the benefits
of that course.” Emphasis added
• Judge does not buy argument that LACC should be excused because it tested
MyMathLab before deploying it “There is simply no basis to conclude that merely
testing technology for accessibility once is enough to shield LACCD from liability for
any accessibility issues that arise in the future.”
• Judge would not place responsibility on the student to get each substitute print
assignment put in alternate format
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Judge’s Ruling on Plaintiff’s Request for
Summary Judgement: MyMathLab (2)
• Court rejects Ad Hoc solutions for auxiliary aids and services
• “LACCD ignores its affirmative obligations under Title II and Section 504 to
ensure in the first instance that all services and materials offered to students
with disabilities are provided in an accessible format at the same time as all
other students.” [emphasis added]
• “Nothing more is required for the Court to conclude as a matter of law that
LACCD’s …. procedures requiring ad hoc conversions of course materials upon
request by a student with disabilities disparately impacted Payan and denied
Payan meaningful access to his math courses”
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Judge’s Ruling on Plaintiff’s Request for
Summary Judgement: Website & PeopleSoft
• Blind students at LACC were denied meaningful access to the LACC website and
programs available through that website

• Students alleged that PeopleSoft [a “portal” program] was not accessible, interfering with their
ability to register and schedule classes, get their grades, file for student aide or access their
transcripts
• Largely due to navigability problems, experts agreed
• The fact that one component of a website is accessible does not save another inaccessible
component from becoming the basis for a finding of noncompliance (rejecting the “program as a
whole” standard, successfully employed as a defense in Kirola v. City and County of San Francisco,
ND Cal. 2014, 9th Cir. 2017 https://scholar.google.com/scholar_case?
case=12357506086510774232&hl=en&as_sdt=6&as_vis=1&oi=scholarr
• The fact that a student can register, e.g., with assistance from DSS, does not establish compliance -- at least as to services available through PeopleSoft, lack of an independent alternative is a factor
in compliance
• “By making the accessibility of enrollment management resources dependent on third-party
assistance [DSS staff], LACCD discriminates against its blind students regarding their ability to
manage their education independently.”

• At this stage court agrees there is noncompliance but concludes that it has not been
provided with a reasonable modification that will solve the problem and pushes this
issue on to the bench trial
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Judge’s Ruling on Plaintiff’s Request for
Summary Judgement: Library
• Blind students at LACC were denied meaningful access
to the LACC library data bases
• “LACCD discriminated against blind students as a
matter of law by failing to ensure that the LACC library
databases were equally accessible to blind students
through JAWS as they were to sighted students.”
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Judge’s Ruling on Plaintiff’s Request for
Summary Judgement: Remainder
• All other remaining issues were set for a bench trial because
• Not enough shown to prove a meaningful denial of effective communication
• More important, Plaintiffs thus far have not identified a reasonable
modification that would remedy the noncompliance
• Appropriate to the scope of the violation
• Would be effective for students who are blind
• Would be feasible
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Jury Trial on Damages
• June 20 Special Verdict Form
• Not enough evidence to find “deliberate indifference” on:
• In accessible website, including failure to modify PeopleSoft program with the
website
• Teacher-developed and provided inaccessible handbook in abnormal psych
• Inaccessible library databases

• Deliberate indifference was found with regard to use of MyMathLab
without any effective alternative provided to students who are blind
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Remedies (1)

• June 21 order
• The court’s final order, a permanent injunction, requires, a number of remedial
steps including:
• Appointment or designation of “a dean of educational technology” for Los
Angeles Community College District
• Responsible for enforcing accessibility policies
• Remediation of the LACC website so that it complies with WCAG 2.1 Level AA
• This presumably includes the higher level of descriptive narration in
captioning of video materials
• One year to make the PeopleSoft component accessible
• Note: This will not be easy to do, experts say
• Note: Could be seen as a message to the industry?
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Remedies (2)
• Evaluation of educational technology for accessibility prior to
procuring it; if inaccessible, LACCD shall either:
• (a) decline to acquire the resources or
• (b) acquire the inaccessible technology but establish
alternative means of providing access to the equivalent
benefits of the inaccessible resources to blind students in a
timely manner, i.e., prior to or at the same time sighted
students are provided access to those resources, including
outside of the classroom;
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Remedies (3)
• Determine whether library system website and software is
accessible to blind students and if not, LACC must either
• 1) Discontinue inaccessible resources; or,
• Note: removing use from nondisabled individuals of
inaccessible resources is a very rare remedy
• 2) Within one year, establish alternate means of providing
equivalent benefit of library resources to blind students
• Materials must be available at the same time as they are
available to others
• Note: this will limit considerably the kinds of alternate
means to access that may be available for implementation
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Remedies (3)
• Pay one of the named plaintiffs $40,000 plus interest
• As determined by the jury trial on deliberate indifference

• As the “prevailing party,” plaintiffs are entitled to reasonable
attorney’s fees and costs

• NFB now has an outstanding claim for $2.2 million in
attorneys fees and $174,000 for costs such as expert
witness fees
• NFB fee and cost claims are quite likely to be challenged
by LACC
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What about
About Captioning?
National Association of the Deaf (NAD) v. Harvard University,
2019 WL 1409302 (D. Mass., March 28, 2019);
Terms of Settlement: https://creeclaw.org/wp-content/uploads/2019/11/NAD-v-Harvard-Consent-Decree.pdf

See also, National Association of the Deaf v. Massachusetts Institute of Technology,
Terms of Settlement Agreement filed D.Mass, February 18, 2020, case 3:15-cv-30024-KAR Document 195-1
Preliminary Approval of Class Action Settlement: 2020 WL 1495903 (D.Mass. March 27, 2020); narrative description of settlement by NAD
https://www.nad.org/2020/02/18/landmark-agreements-establish-new-model-for-online-accessibility-in-higher-education-and-business/

“Having Access is Powerful”
Howard A. Rosenblum CEO of NAD

Procedural Background
• In 2015, complaints were filed by the National Association of the Deaf
(NAD) and three named students with the support of five law firms
including DREDF and Massachusetts Protection & Advocacy (The Disability
Law Center [DLC])
• The complaints alleged that Harvard and MIT, as public accommodations,
were required by Title III of the ADA and Section 504 to caption all of their
on-line video and audio content and that Harvard and MIT had failed to do
so
• Two motions (2016 & 2019) for a dismissal (“judgment on the pleadings”)
by Harvard failed, but did narrow the scope of Harvard’s potential liability
• Note: This litigation focuses on Harvard [and MITs] “publically facing”
available information and instruction, not auxiliary aids and services to
individual students in brick and mortar classes to which a higher or
different standard may apply
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First Issue for the Court (Magistrate) in 2019:
What is a “Public Accommodation?”
• As Harvard is a private school, it is not a “public entity” subject to Title II of the ADA and Title
II’s strong equal communications requirements as applied in Payan v. LACCD
• Harvard, in the brick and mortar sense, is subject to Title III of the ADA as a “public
accommodation” --- as it something open to the public, like a hotel, store, or restaurant
• Harvard argued that in the 1st Circuit, the content of its websites is covered only if there is a
nexus [connection] to its brick and mortar programs

• Court concludes that in the 1st Circuit a website that acts as a “service
establishment” [e.g. a travel agency or insurance company] is “public
accommodation” even without a physical presence (same test as 7th and 2nd
Circuits)
• Moreover, many of the websites of Harvard have a nexus to brick and mortar
programs such as videos of classes, seminars, and public events and forums
taking place at Harvard (test applied in the 3rd, 5th, 6th, and 9--th Circuits) -[magistrate did not really distinguish various sites]
• Moreover, Harvard is bound to the make all its programs and activities accessible
under Section 504 of the Rehabilitation Act as Harvard is a recipient of Federal
Financial Assistance

• Note: Whether or which kind of virtual sites are “public accommodations,” under Title III is a
question that will ultimately have to be settled by the US Supreme Court
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Second Issue: What is the Scope of the Duty to Caption
Video and Audio Content on Harvard’s Websites?
• The DOJ and ED regulations pertaining to the duty to provide auxiliary aids
and services [such as captioning] to persons with hearing impairments
contain no exception for websites, except for the fundamental alteration
and undue burden defenses and no general exception for content that
originated with a third party [emphasis added]
• “[T]he DOJ regulations [cannot] be read to state the general principle –
argued for by Harvard – that a public accommodation has no obligation
to make content that originates with a third party accessible to disabled
individuals. The DOJ regulations simply do not limit a public
accommodation’s obligations as to online content that it chooses to
host on its websites and platforms.” [emphasis added]
• Note this does not address information produced by other parties, not
contractors of Harvard or otherwise at its behest, that is conveyed
simply with a link to imbedded code, discussed further below
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There is a Duty to Caption Video and Audio Content on
Harvard’s Websites, Except (1)
• Fundamental alteration and undue burden are affirmative defenses
• They must be proven on a case by case basis by Harvard, not
appropriate for pretrial resolution
• And if something is undue, a second-best standard applies
• Note this is NOT about third-party materials that Harvard merely
links to within its own posted work – discussed further below
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There is a Duty to Caption Video and Audio
Content on Harvard’s Websites, Except (2)
• There is an exemption under 47 U.S.C. §230(c)(1) (§230 of the Communication
Decency Act [CDA]).
• This law is well-known to individuals who litigate the intersection between
the First Amendment and the Internet, but not so much to individuals who
focus on access for individuals with disabilities
• In pertinent part, the Act provides, “no provider or user of an interactive
computer service shall be treated as the publisher … of any information
provided by another information content provider” [emphasis added]
• This Act provides protections for a “good Samaritan,” that refuses to post
or removes offensive materials created by others, such as an
advertisements for by sex traffickers
• Conversely it protects websites from liability for failing to remove
offensive materials created by others such as an advertisement by sex
traffickers Jane Doe No. 1. v. Backpage.com, LLC, 817 F.3d 12, 18 (1st Cir.
2016)
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There is a Duty to Caption Video and Audio
Content on Harvard’s Websites, Except (3)
• Relying on the CDA, Harvard successfully argued that it has no duty to caption
certain materials:
• “Third party content” that it did not “create, produce or substantially alter”
• “Embedded content” hosted on third-party sites that do not belong to
Harvard, that is linked in its existing form to content on a Harvard site
• This being an affirmative defense Harvard could still required to prove that a
challenged posting is not “its content”
• “This will be a particularly fact bound determination with regard to the
information on its platforms created by Harvard students or faculty members
even when linked to other platforms”
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The Bottom Line

• Nothing in this decision suggests an exception to the rule that individual students
with sensory impairments attending Harvard and MIT are entitled to auxiliary
aids and services for their classes under Title III, or Section 504
• As to its websites:
• Harvard was held responsible for captioning all video and audio that it produces, creates or
substantially alters, that it posts on a “Harvard website,” unless Harvard can prove doing so
would be an undue burden or a fundamental alteration in which case a second-best standard
would apply
• Harvard is responsible for captioning all video and audio content that it contracts to have
produced or created, which it posts on a “Harvard website,” unless an undue burden or a
fundamental alteration can be proven by Harvard in which case a second-best standard
applies
• In its public websites, under the protection of the CDA, Harvard is not required to caption any
video or audio content that it did no produce and rather, is conveyed by an imbedded link
• Note: many imbedded links are not visible to the website user, they just carry-out their functions
automatically, they are nonetheless entitled to the protections of the Communications Decency Act

• Not as clear, but certainly arguable, if Harvard rather than linking to the works of others, cuts
and pastes the content of that work into its own website, does the CDA exempt Harvard from
its duty to caption posted videos and audios?

• The same principles and interpretations of law apply to MIT, as well
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No Surprise: A Negotiated Settlement and
Consent Decree
• Following its mixed results before the magistrate in March, in April
Harvard began developing a new media policy and entered into
negotiations with NAD
• In November 2019 the parties successfully reached a negotiated
settlement agreement
• They agreed to jointly submit the agreement for court approval and
monitoring no later than no later than November 27, 2019
• Not clear whether the required “fairness hearing” has yet been held

44

The Basic Duty Set Forth in the Agreement
• Caption all current content:
• Harvard will caption all new video or audio content
• created on or after December 1, 2019
• produced at [or by] Harvard, [or at its direction
by one of its vendors]
• posted on a University Website
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Three Timelines [“prioritization”]
• For all materials produced after December 1, 2019, current content will be
captioned as produced, not after the fact [no ad hoc compliance!]
• For all video and audio materials produced January 1 to December 1, 2019,
caption as soon as practicable, unless requested by an individual who is
unable to access the specific content, in which case 5 business days is
provided to produce the captioned materials
• For all video and audio materials produced before January 1, 2019,
captioning is required only when requested by an individual who is unable
to access the specific content, in which case 5 business days is provided to
produce the captioned materials
• Note: These timelines are about “prioritization,” frequently an important
component of ICT resolution agreements; this one may well become a
precedent for future settlements
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An Important Additional Captioning Duty
• Harvard will provide “industry-standard” live captioning for:
• University-wide events (such as Commencement, ceremonies for special
honor ands, and presidential installations),
• for which video and/or audio are live-streamed over the Internet
• Any such video and/or audio of the University-wide event that are later
posted to the Internet will meet the above standards for captioning of video
and audio content

• Note: “industry standard” is described further below
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Scope of Duty (1)
• What is a “University Website”?
• “Any public-facing website or web‐based application within a Harvardcontrolled domain used to conduct University Business by Harvard faculty and
staff.”
• This includes
• The official Harvard YouTube channel
• The official Vimeo channel
• The official SoundCloud channel
• If the principal channel maintained and curated for a unit’s university
business is moved to a newly-developed Third Party Platform, then the
new video or audio content created and produced at Harvard and posted
on such channel
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Scope of Duty (2)
• The term “website” encompasses “any public-facing website or web‐based
application within a Harvard-controlled domain used to conduct University
Business by Harvard faculty and staff” including websites operated by:
• All MOOCs
• All of Harvard’s Schools (11+) and Academic Departments
• News Organizations
• Administrative Offices
• Museums
• Libraries
• Academic Centers
• Initiatives, and Programs
• Gardens and Historic building programs
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Scope of Duty (3)
• Quality:
• Video files:
• “Industry standard” overlay or externally embed synchronized
visual text for speech and, consistent with WCAG 2.1 AA
• Provide non-dialogue audio information needed to understand the
program content
• Equal in quality to that offered by a vendor captioning services such
as 3PlayMedia
• Audio only files:
• A text-only transcript
• An easily identifiable link to such transcript near to the content that
is online

• Note: Another important precedent that may well be applied in
future settlement negotiations
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Administrative Matters
• Harvard does not admit to any violation of law
• Decree will last three and one-half years
• Harvard has no captioning duties beyond those set-forth in the
agreement
• All members of the settlement class, release and forever discharge
Harvard for all claims asserted
• Monitoring: Harvard must report to NAD and the Disability Law
Center statistics on the number of captioning requests or similar
pertinent information
• Harvard will not oppose Class Counsel’s motion for attorneys’ fees
and costs in the amount of $1,575,000
• Before any Party approaches the Court to assert a violation of this
Consent Decree, the Parties must first engage in and complete the
Dispute Resolution Process set forth in the agreement
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NAD v. MIT
• National Association of the Deaf v. Massachusetts Institute of Technology
• Terms of Settlement Agreement filed D.Mass, February 18, 2020, case 3:15-cv30024-KAR Document 195-1
• Preliminary Approval of Class Action Settlement: 2020 WL 1495903 (D.Mass.
March 27, 2020); narrative description of settlement by NAD may be found at
https://www.nad.org/2020/02/18/landmark-agreements-establish-newmodel-for-online-accessibility-in-higher-education-and-business/
• Actual settlement agreement obtained through Disability Rights Education
Defense Fund of Berkeley California
• Virtually identical terms of settlement
• Note that MIT has an exceptionally large array of public-facing websites
including free educational programs
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Captioning-Related Resources Provided by NAD
• National Deaf Center: Why Captions Provide Equal Access
• National Deaf Center: Creating Offline Captions
• Described and Captioned Media Program: Captioning Key Guidelines
• 3Play Media: State of Captioning Report
• Morton Ann Gernsbacher’s research “Video Captions Benefit
Everyone”
• Wisconsin Technical College System Captioned Media Guide
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Some Answers from a CCC
Taskforce concerning Captioning
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California Community Colleges Chancellor’s Office (CCCCO) -DEAF AND HARD OF HEARING RESOURCE GUIDE, 2020 update
• http://www.dspssolutions.org/sites/default/files/resources/CCCCO
_DHH_Resource_Guide_2020_Update_01.29.2020_FINALVersion.acc_.pdf
• Distance Education
• “Distance education has become more common over the past decade with
classes being offered online fully or as hybrid (in-classroom/online mix).
Distance classes may be offered using video conferencing. The 2011 Distance
Education Accessibility Guidelines (still current as of January 2020) discusses
the accessibility issues faced by DHH students and offers Universal Design
strategies to ensure that the eLearning environment is accessible: Distance
Education Accessibility Guidelines (2011)”[emphasis added]
http://www.dspssolutions.org/sites/default/files/resources/2011_Distance_E
ducation_Accessibility_Guidelines.FINAL_.acc_.pdf

Q & A – CCC Task Force
Distance Learning Guidelines (1)
• “Do I really have to make my course accessible?
• Yes. The California Community Colleges are bound by Federal law (Section
508) and California state law (Government Code Section 11135, that mirrors
Section 508), to ensure that all DE [Distance Education] courses be made
accessible to students with disabilities. …. Following the Section 508
standards and the principles of Universal Design that are included in the
Web Content Accessibility Guidelines (WCAG) 2.0 is the recommended
approach to use in achieving accessibility.”
• Note: This guidance sets forth the default standard but a court as part of an
injunctive order or as part of a court-approved remedial agreement between
the parties could order compliance with a higher standard such a WCAG 2.1,
level AA
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Q & A – CCC Task Force
2011 Distance Learning Guidelines (2)
• “I have a video I want to use in my distance education course that is not
captioned, but I don’t know of any deaf students currently enrolled in my
course. Do I still have to caption the video?
• Per Section 508 guidelines, video files should always be captioned whenever
possible, and in most situations they MUST be captioned. Generally speaking, if the
video has audio and it will be stored for later or repeated use in a course, it must be
captioned. It does not matter if the video is instructor or institution owned, or if it is
a collection of clips and snippets; whatever video will be shown in a classroom,
placed on a public website, or used in any open forum, needs to be captioned…..”
• “Quite simply, if you’re keeping the video and more than a very limited audience
might view it, then you must caption it.” [Emphasis added]
• Note: Even this exception to a duty to caption would not apply to a class that has any Deaf or
hard of hearing students
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Q & A – CCC Task Force
Distance Learning Guidelines (3)
• “If I have no disabled students in my course, do I still have to make it

accessible?
• Yes. All courses must be accessible regardless of whether or not a
disabled student is currently enrolled. There is no guarantee that you
will NEVER have a student with a disability in your course. The intention
and mandate of Section 508 is to remove all existing barriers to access
so that when a disabled student does enroll, there will be no need to
hastily retrofit materials to provide access. ... Additionally, disabled
students are not required to disclose their disabilities and, in an online
course, it would likely be more difficult to identify disabilities than in a
face to-face course. All materials have to be accessible when presented,
not in the after-the-fact accommodation style that is the norm in many
face-to-face courses. …. ” [reformatted from original]
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Q & A – CCC Task Force
Distance Learning Guidelines (4)
• “I send my students to many sites on the web. Am I responsible if
those sites aren't accessible? What do I do if they are not accessible?
• …. If third-party websites are used as required course materials
and you cannot guarantee accessibility of the content, you must
be prepared to provide accessible equivalent versions of the
content for students with disabilities. It is your responsibility as
faculty to conscientiously select course content and materials from
external sources that are accessible.”
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